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RIBAL EXECUTIVE COMMITTEE

KGO8 LAPWAL HBAHD 83540« {208) 8452853

January 26, 2018

Chris Hladick

Region 10 Administrator

L & Environmental Protection Agency
1200 6™ Ave., MC: RA210

Seattle, WA 98101

Sent Vie Electronie Maitl: hladiclochnsionherienagoy

Drear Admindstrator Hladick!

The Nez Perce Tribe (“Iribe”™) would like to thank you, Deputy Assistant Administrator for the
Office of Water, Lee Forsgren, and other Environmental Protection Agency (“EPA™) officials and
stafl for attending the Tribe's December 19, 2017 preosontation cutlining 115 significant concerns
with Tdaho’s current, proposed human health coriteria for toxic pollutants. The Tribe also
appreciates vour commitment to attend the upcoming government-to~-government consullation
with the Tribe on February 27, 2018 in Lapwai, Idaho. As the Tribe emphasized in December, and
has repeatedly emphasized in submittals to EPA and Idabo throughout Idaho’s rulemaking process,
the importance of salmon and steelhead to the Tribe’s culture, diet, and economy cannot be
overstated. The fate of the Tribe and the fate of the salmon are linked.

Since the beginning of EPA’s review of Idaho’s water quality standards and Idaho’s rulemaking
process, the Tribe has worked with other Idaho tribes to advocate for protective human health
eriteria statewide for all Idaho communities that value and consume fish, Idaho’s current, proposed
fish consumption rate ("FCR™) of 66.5 g/day with a cancer risk level ("CRL"™) of 107 fails to
provide adequate protection, For this reason, the Tribe supports full disapproval of ldaho's
proposed PCR and accompanying CRL, While the Tribe would like EPA to disapprove Idaho’s
proposal for all of Idaho, EPA must, al a minimum, disapprove Idaho’s proposal for those
anadromous waters in Idaho that are co-extensive with the Tribe’s treaty-reserved fishing right!
A partig] disapproval for these waters will help ensure that the Tribe’s treaty-reserved subsistence
fishing right is not substantially affected or impaired and that Nez Perce Tribal members are
adequately protected. A partial disapproval will also benefit all who value and consume fish from
these anadromous waters, Further, a partial disapproval will ensure that EPA is complying with

* Treaty with the Mez Porces, June 11, 1835, 12 S, 937
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the Clean Water Act (“CWA™ and EPA guidance and policy, inchuding EPA’s commitment (o
addressing environmental justice in minority and low-income populations.

Subsistence Fishing Must be a Designated Use in Idabe

Idaho's proposal violates the CWA because it fails to treat Nez Perce Tribal subsistence fishing as
a designated use for the anadromous waters in Idaho that are co-extensive with the Tribe's treaty
fishing right. EPA has determined in its recent actions in Washington {regarding Tribal fishing
rights and water quality standards) and in Maine (regarding susienance fishing contained in the
state’s Indian settlement acts) that any EPA action under the CWA implicating another federal
statute or federal law must harmonize the two federal laws 1o the extent possible. The Tribe's
tegally-protected right o take up to half of the harvesiable fish at all of its usual and accustomed
fishing places in Oregon, Washington, Montana, and Idaho is a federal law subject to the
Supremacy Clause of the United States Constitution. Nez Perce subsistence fishing is, therefore, a
designated use in the anadromous waters in Idaho that are co-extensive with the Tribe’s treaty-
reserved fishing right, in accordance with the United States” 1855 Treaty with the Nex Perces and
the CWA? In Idahe, the Tribe’s usual and accustomed fishing places include a vast area including
the entire Clearwater and Salmon river bagins.

Nez Perce Fishers are a Target Population in ldahe

Nez Perce Tribal members must be considered a target general population under EPA’s own
guidance. As EPA stated in lis action on revised human health criteria in Washington, the EPA
constries the CWA 1o require states, where the designated uses include treaty-reserved subsistence
fishing, to consider Nez Perce Tribal members the “target general population”™ when developing
water quality criteria,® FPA based this conclusion on its own CWA implementing regulations
requiring water quality criteria to support the most sensitive designated use” {i.e. subsistence
tishing) and on its recommendation in its 2000 Methodology that priority be given to identifving
ardd protecting highly exposed populations. EPA also adopted a similar approach in its action in
Maine, Thus, contrary to Idaho’s proposal and assertions, EPA’s 2000 Methodology does not
permit Idaho to treat the Tribe as simply a highly exposed subpopulation. Because Nez Perce
suhsistence fishing must be considered a designated use in Idabo for the anadromous waters co-
extensive with the treaty-reserved fishing right, Nez Perce Tribal members must be considerad a
target general population for the development of water quality standards far these waters.

EPA Cannet Approve Idaho’s Current Submittal Without Reversing its Prior Disapproval
and Contradicting its Own Guidance

Iduho’s current, proposed rate of 66.5 g/day at 107 is functionally equivalent, in terms of
protection, to its prior rate of 6.3 g/day at 1%, The additional grams per day contained in'idaho’s
current proposal are offset by Idaho's ten-fold increase in the CRL, which Idaho revealed in its
final pending rule in December of 2013 after the close of public comment. Thus, Idsho’s current
FCR provides the same functional protection for Tribal and non-Indian fish consumers as its
previous rate of 6.5 g/day at 108,

* Pxee, Order Moo 12898, 539 Fed. Reg, 7829 (Feh, 16, 19943,
F Preaty with the Nex Perces, June 11, 1855, 12 Star. 957,

¢ Iy Washington, EPA noted in its final rule “{djeveloping erileria to protect the fish and shellfish harvesting use,
which includes subsistence fishing rights as informed by reserved fishing rights, necessarily involves identifying wibal
members with reserved fghing rights as target population for protection.”

FAGCFR I3 N Ha L
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In 2012, EPA disapproved Idaho's proposed FCR of 17.5 g/day with a CRL of Hr* because Idaho
had failed o demonstrate Pusing local and regional fish cor asump&mn information” that its criteria
were protective of ldaho's designated uses, including wribal subsistence fishing. EPA was also
“unable to ensure that the use of a [FCR] of 17.5 giday in deriving statewide criteria™ was
sufficiently protective of designated uses, which EPA believes includes tribal subsistence fishing,
At the time of EPA’s disapproval, there was a report indicating that Idahos proposed rate of 17.5
giday at 107 was insufficiently protective of wribal subsisionce fishing in Idaho, In 1994, EPA
issued a report regarding fish mmumpumi by the Tribe and three other tribes with similar treaty-
reserved fishing rights in the Columbia River Basin, This report provided supporting information
for EPAs agzzpmv&i in 2011, of Oregon’s FCR of 175 g/day with a 10° CRL, the same FCR and

CRI that EPA approved for W ashington in 2016

To further bolster the local and regional fish conzumption information available to Idaho after
EPA's 2012 disapproval, the Tribe and EPA completed a ground-breaking swrvey that used the
Food Freguency Questionnaire and National Cancer Institute method (o delermine Nez Perce
Tribal members’ FORs. This survey, completed in 2016, demonstrates that Nez Perce Tribal
members currently consume up o 233.9 grams per day of amadzmmm& and freshwater fish at the
95th percentile, Today's Nez Perce Tribal fish consumption rates are, unfortunately, suppressed
compared 10 historic levels,

Despite the Tribe’s and EPA’s study demonstrating that Nex Perce Tribal members consume lish
abrates high her r than any other population in ldeho, Idaho has proposed an m}pzmectiu FCR of 66.3
giday at 107, Not only is this rate functionally equivalent to Idaho’s prior rate of 6.5 g/day at 107, &
b‘.i% observed in its January 19, 2017 letter to Tdabo that some of Idaho™s current, pmpn%d criteria
are less stringent than the eriteria EPA disapproved in 2012,

Given the compelling information provided to Idaho regarding high fish consumption levels by
Nez Perce, EPA cannot approve a PCR in Idahe that is less protective than the ong EPA
disgpproved in 2012,

EPA Must Disapprove Idahoe’s Submittal Within ldahe’s Anadromons Waters

EPA, in keeping with the Jaw and its own guidance, must disapprove Idaho’s current submittal in
1dahe’s anadromous waters that are co-extensive with the Tribe's treaty-reserved fishing right. The
attached map, developed based on sworn affidavits from Tribal fishers and submitted jointly by
the United States and Tribe during the Snake River Basin Adjudication, depicts the location of th&
usual and sccustomed fishing places these Tribal fishers identified in what is now Idaho. While
the affidavits and map are best understood as only a vepresentative sample of the Tribe's usual and
accustomed fishing places in Idaho, the map provides a documented starting point for
understanding the vast mm*mphic scope of the Tribe's fishing places in Idaho, which include the
sutire Clearwater and Salmon river basins, as well as the North Fork Payette and Weiser rivers.
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Conelusion

Idahe’s proposal violates the CWA by characterizing the Tribe’s legally-protected fishing right,
reserved by the Tribe and secured by the United States, as o recreational use, The Tribe’s usual
and accustomed fishing places in ldaho include a vast area encompassing the entire Clearwater
and Salmon river basins. Within this area, Nez Perce subsistence fishing is a designated use and
Nez Perce must, therefore, be considered a target general population, in conformity with the CWA
ared EPAs 2000 Methodology.

Kahe's water quality rulemaking process has failed to meaningfully increase protection for
recreational and Tribal subsistence fishers, which is why the Tribe supports {ull disapproval of
tdahio’s proposed FCR. EPA must, however, at least partially disapprove ldaho’s submittal for the
anadromous waters in Tdaho that are co-extensive with the Tribe’s treaty-reserved fishing right.
Partial disapproval will help ensure that the Nez Perce Tribe’s treaty-reserved fishing right 13 not
substantially affected or impaired, that Nez Perce subsistence fishers are adequately protected
throughout Pacific Northwest waters subject to the Tribe's treaty-reserved fishing right, and that
EPA is complying with the CWA and its own guidance and policy.

The Tribe looks forward to discussing these points in further detail at the February 27, 20 18
povernmeni-to-government consultation in Lapwai, ldaho. '

Sincerely,

Wary Jane Miles
Chalrran

Auachments: Maps {2)
Letiers (6) 1o EPA from the Tribe

oo

David P. Ross, Assistant Administrator, EPA Office of Water, rogsdavidpay
Deborah Nagle, Acting Director, EPA Office of Science and Technology, n
Dyan Opalski, EPA Region 10, Divector Office of Water and Watersheds, opalskidanidepa.goy
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Pauls Wilson ,
ahe Department of Eovisonmentad Quality State Office
1410 N, Hilton '
Boize, 1> 83706

By dlectronic mail {pavlawilson@deq.idaho,gov)
Re: Docket No. $8-0102-1201 - Idaho's Proposed Water Quality Standards
Dioar My, Wilsom

The Mez Perce Tribe has consistently emphasized throughout 1DEQ s negotiated rulemaking process
that any water quality standards that are developed - and witimately a;wprx:;%d by EPA - must be
protective of fish consumption levels and needs of our tibal members plven the United States” treaty
andd trust obligations to the Nez Perce Tribe. :

The Nez Perce Tribe is disappointed to fiad that Iduho’s S Propos wed water quality stondards ave ovders
of magnitude less protective than those of all other states in the Columbia River basin region, and are
not protective of ‘the fish consumption levels and needs of our members thereby resulting in
unacceptable health risks to our members who rely beavily on fish,

The Tribe hereby incorporates by reference all of its prier comments and those submiited by the
Columbia River Imer-Tribal Fish Commisston as ita response to Idaho's Proposed Water Quality
Standards. The Tribe reguests IDEQ to reconsider the deaft vule and modify s fish consumplion rae
and canser protections as set forth in the Tribe™s prior comments.

Smgaraby,

A fa &E:s‘m» D Mohndps
» Chalrman

.

Lo Donnis MeLearvan, Administrator, EPA Region 10
Dandel Opalski, Office of Water dand Watarsheds, EPA Region 10
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Avngust 21, 2015

Paula Wilson

idaho Department of Pnvironmental {ﬁm iy State Offive
1410 N, Hilton

Bolge, ldaho 83706

By Electronic muil (paulswilson@idegidabo,.goy)

Re:  Docket No. 58-0102-1201 ~ Nez Perce Tribe Response to IDEQ Draft Negotiated Rule
Dear Mg, Wilson:

The Wez Perce Tribe (Tribe) appreciates the Idaho Department of Environmental Quality’s
(TR0 nvitadion to comment on the apency’s Praft Rule Gy human heslth oriteria that will be
used to derive water quality standards, For the reasons below, as well as for the reasons set forth
i the May 22, 2015 commaent letier the Tribe submitied to TG o nunan health criteria
recommendations that the Tribe incorporates by reference, the Tribe is very concerned about the
Tdaho Department of Water Quality’s Diraft negotiated rule and whether it will protect the health
of the Nez Perce Tribe. ‘

As best as we can tell, IDEQ has not ensured profection of Treaty-reserved resources and rights
of the Moz Perce Tribe in its decisions on human health eriteria, rather, their choices serve to
underming our treaty-reserved resources and rights, Given this, the Tribe expects that EPA will
corply with its treaty and trest obligations to the Tribe at the review and approval/disapproval
phase once IDEQ submits #s Geal application. ‘

4

The Tribe continues to ;‘vzr‘*itipatﬁ: in IDEQ s water quality rulemaking process given that the
outcome of this process can impact or affect the Tribe, its people, and its natural resources. The
Tribe is nol golng o comment on each human health criteria or the draft rale itself at this posiert,
We will focus sur comments on use of Nez Perce Tribe fish consumption data, what an
appropriate FCR would be 1o the Tribe, and our view and understanding of fish suppression.

Fumaen Heslth Oriteria Associafed with IDED Draff Negotinted Rule

The Tribe supported the Environmental Protection Agency (EPA) providing the data from the
Tribe’s quantitative fish s.rm*;ump{*wz survey to the IDEQ for thoir negotisted ralemuaking
process {this survey and data consists of two components: a food frequency questionnaire (FFQ)

?m%%ﬁk EXECUT Kfﬁ COMMITTEE
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the Natienal Cancer Institutes (NCH method). In doing so the Tribe has been clear sbout
how §

the
his data are 1o be used,

This Tribal survey data enables caleulation of Nez Perce fish consumption tates and therefore
helps provide key scienee information to this process. The Tribe's final report will provide
credible, statistically valid and defensibde estimations of owr fish cmmmpt;mx rates that are
representative of our Tribal members and of Nish resources available o Tribal members for
harvest and consumption,

The final Nez Perca Tribe veport will provide fish consumption rates for two groups of fish:
“Group 17 (Al finfish and shellfish) and "Group 27 (Near constal, estuarine, freshwater and

:m{iz ummzb} including other fish species groups for informational pwposes. The NPT Fish

onsumption survey provides data on the range of species tvpes and amounts of those fish tribal

mz:mbe;:r‘:; cab. “CGroup 17 and “Group 27 therefore are the best representation of the fish we eal.
As part of its treaty-reserved fishing rights, Tribal members ave not limited in the types of fish
species it can eat. Additionally, a FCR for the NPT should include all of the fish species
currently consumed by its tribal members, and should not be limited to what IDEQ considers the
spope of species as “ldaho fish” What combination of fish species represents NPT's total fish
intake 1s 8 matter for the Tribe to decide. This is consistent with EPA’s position on “market
basket” praferences and the principle that “every state does its share o protest people who
conswne {sh and shellfish that originate from multiple § umdmwm.

The Tribe d«:m not agres to, and in bun, objects to IDEQ using NPT {ish consumption data in the
way they are.) With respect to what data is used in the caleulation of the fish consumption rate,
the Tribe objeets to IDEQ selecting data on certain species and then discarding all other data.
'z:'mm other %«:&sy specics that we eat, such as anadromons fish (specifically salmon) and market

lsho At the August 8, 2013 negotiated rule-making mesting, IDEQ described the method they
zmd to translate fish groups. The Tribe does not support IDEQ using and “translating” NPT data

b The disclaimer langusge a5 reflected in the duta file titded "NPT Ol conswmnption survey 201820151 xls is a3
{follows:

“Tiw Nez Perce Tribe and the U.8. Bnvironmental Frotection Ageney (118, EPAY developed and
approved g fish conswmption supvey for the Tribe Groupgh EPA Contract EP-WO9-011, The design of the
fisk w%imptmr survey is sot forth v a report, “Design of & Survey on Fish Comsumnption by the Nez
Perer Tribe™, prapaved for the Mz Parcs Tribe, VLS. EPA, and BRA Intersational, T, Thix Suwrvey
Dronign Report s the foundation for all the information aﬁd date collected, evalusted, or reported as part
of the Tribal fish consumption survey.

The purpese of the fish consumption survey I8 1o obtaln date nesessary for dayomining fish consumption
ratess for the Nez Perco Tribe. This inforawtion and data is usefl for reatoping water quality standards
that wre protective of the current and fitere healih of the Wex Perce Tribal monsbers. This Information

and dats also belps the Tribe build capacHly for mensaring fish conswnption rates (FORs,) informs tribal

rips mansgethen, and documents the mportance of fish s tribald cultove and lifoways,

The Tribe docs not authorize the use of thix information and data for any purpese ather tha the purpose
set forth i the Survey Degign Report”

i e B & hunnan heslth oriteria, BREA stuted that “Sovernment-1oe-

¥ 29, 2015 lotter on JDEQ's propos

Lrvernms neubintion with affected wibes B importan i declding which fish wn%mpmm dara should be ugpd ™
While goreorpment-in-govermnant consul Tribe hug oot pecurred, it is the Tl
# &

that fixh consumpting data from “Group g snd z‘eéevm}t dats o uge,
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1o 4 thelr “Idaho/Group 2inon-Marine Fish™ grouping. This translation essentially amounts to
matching certain species from NPT speeies groups to the “Idahoe/Group 2/mon-Marine fish”™
grouping that Idabo has ¢lected to compute the FCR for; in our view, this translation is
inacourate snd represenis & misuse of the NPT data.

ihe I'ribe objects to IDEQ using the mean value from Kaho 15 choosing to cnly set risk vndera
1% ingremental increase in cancer rigk at mmean consumption rate for high fish consuming
groups, which equates (o protecting 8 smaller percentage of Tribal members than if the State
were 1o set the risk level at the 95% percentile, IDEQ caleulated a cancer risk level for the NPT
that appears to be 10 times greater than the kdsho genersl population as demonstrated in the
meeting materials on this (NPT 1E-06 as compared to Idaho population of 1E-07). 1DED
couples this with using the NPT mean FCR of 16,1 for “Idahe/Group 2/mon-Marine Fish”, which
we think gquates to a very low percentile from eithey the NCl or F&*Q salevlated percentiles
{Table 14 and Table 8 from Joint Tribal Report on current survey provide range of fish
conswmption rates for NCIand FFOQ resulis respectively). Given these differences between NPT
NCE “Group 27 and Idaho's “Tdaho/Group 2/on-Marine Fish”™ values, it is difficult to determine
what percentile of the NPT population would be protected,

Targeting only the mean of NPT consumption will leave higher-consuming tribal members
{especially Tribal fishers) under-protected to a greater degree than higher-consuming members
of the general Idaho population would be, if protection were targeted at the general population
mean. Unly a FCR that reflects unsuppressed tribal fish consumption practices would support
the NPT's Treaty-reserved resources and rights, Recognizing that any FOR lower than this is not

adequate to ensure the freaty guarantecs are met, the Tribe nonetheless cannot support a YC’? for
;mhn that is lower than one using the Tribe’s NCI “Group 27 FOR at the 95" Percentile.

Ruppression lssue

The Mez Perce Tribe’s treaty-reserved fishing rights and fsheries i the Snake Basin continug to
be oriticatly important to the Tribe in meintaining and practicing 12 culture and ways of life,
mplementation of treaty fisheries is consistent with the Nez Perce Tribe's legally enforceable
treaty-reserved fishing rights and resources and with the United States” treaty and trust
obligations and responsibilitics to the Nez Perce Tribe,

The Tribe fuily expects that the EPA will ensure suppression i3 considersd appropriately and
socounted for in the ;iwwiupmcm of water quality standards, 1DEQ s interpretation of
suppression and I8 two main causes seam Inconsistent with EPA policy on the matter,

EPA explains thet fish consumption Psuppression” occurs when “z fish consumption vate (FCR)
for a given population, group, or tribe reflects a current level of consumption that s artificially
diminished from an appropriate baseline level of consumption for that population, group, or
tibe, The more robust baseline level of consumption is suppressed, inasmuch as it does not got
captured by the FCR.” Related 1o this, BPA expressed in a recent letter to State of Washinglon
concerning fish conswmption rate for Washington tribes, that the rate should “represent tribal
subsistence consumer’s practices unsuppressed by fish availability or concerns sbout the safety

NG “Group 37 POR ot the 957 Pereentile §s 2339 giday (his bs supporied by FRQ “Group 3 FOR &
vhich is 3279 widay). Moreover, the fisher velwes for MOT “Group 27 FOR at the 99 Percentile
s{this 8 supported by FFQ " Group O at the 957 Poreontilewhich s 5435 giday)
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of the fish svailable for them to consume.” From the Tribe’s perspective, this same position
should be applied hers to the Nez Perce Tribe and its fish consumption rate.

The srrative under the section “Fish Consumption has Increased” and Figure 4 from IDEQs
Axtgust P;‘;Eicy issue paper, titled “Considerations in which fish to include in Idaho’s fish
consumption rate”, are misleading. In this paper IDEQ asserts that “the broader view is that fish
consuraption has increased and the trend hus been toward higher mmmzz;‘stwn . So, while
loealized soppression is ocowrring, overal] fish wmumpnmz has been rising, and 50 has the level
of consumption acecunted for in the water quality eriteria. Thus, concerns that wpmwbuﬁ fish
consumption is causing a downward spiral in fish quality is not evident.” Thiz is straply not an
accurate or true statement with respect to the Tribe and its consumption, IDEQ continues to miss
this fundamental point, and therefore continues to mischaracterize the matter of suppression,

Asthe NPT pc&imad out in our November 11, 2014 letter on suppression, © [a]ssz;mf;s that .00
grams per day is the end point of & *‘dowmward spiral” with respect to 2 FCR, ihis iz 50, it
appears to the Tribe that we are, and have been, operating at the end phase or zermmus of this
downward spiral, The State of Idaho has proposed a fish consumption rate of 17.5 grams per day
{this would replace or update the current 6.5 gpd standard), This is iumzmn{x} y o different
from a .00 gpd in terms of fish consumption from the Tribe's view.”

Figure 4 is far from a broader view of fish consurnption in that at best it is a Nmited ! snapshot
from 1980 10 2014, and while that snapshot ilustrates an incres sing trend in EPA recommended
FCR, it does not reflect the historical baseline FOR for the ’\%Pi by which to determine what an
uusupprossed rate should be. Morzover, this Hmited time series Hustrates to the NPT that the
step-up from 6.5 to 22 gfday is an Ingignificant change, and w"m;rziy not Umore stringent” than
HDEQ asserts. 1 represents & “suppressed scheme” whereby IDEQ is proposing a FCR thatis
considerably less than the FOR values at the 95% percentite from either T "‘a’nie 14 or Table 8 from
the current NPT survey. 1t also fails to acknowledge the 173 g/day that is authorized in State of
Oregon and what State of Washington had proposed as an appm;‘rma FOUR, We slso point out
that the current survey of NPT consumption indicates an increase in fish consumption from sarly
9908 when the CRITFC study was completed.

Conclusion

The Nex Perce Tribe re-emphasizes that the Tribe must be reated as the target general
population for purpose of establishing human health criteria and water quality standards under
the Clean Water Act, The Nez Perce Tribe continues to siress that incorpor ating laformation on
both the heritage rates and suppression for the Tribe in the State of Idahe® fish consumption rate
is necessary, given the Tribe’s culture and sovergignty, griwn the Tribe’s treaty-reserved rights
which the EPA has an obligation to honer and protect, given EPA’s xxmmé policy, and given
the Tribe's desive for a full evaluation of Hs historie, current, and vision for improved fish
harvest and consumnption in the fnre.

As we pointed out previously, salmon know no political houndaries, and our Tribal members
exercise treaty-reserved fishing rights to fish in Oregon, Washington, and kisho, We continue 1o
wge EPA to ensure that water quality standards are protective of nibai fish consumption levels
and needs throughout the Northwest where its treaty rights apply {or where s usual and
secustomed fishing areas are located), The Tribe requires that 115D use f‘:rzmp 1 {All finfish

and shellfish) and Group 2 (Near coastal, estuarine, feshwater and anadromons $ a9 spUciog
4
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groups to use i ealewlation of the regulatory fish consumption rate for the Tribe at the 859
percentite and wt eisk level of 10°° The Tribe objects to TDEQ using and “translating” NPT daia
i £t thetr “ldahe/Group 2non-Marine Fish™ grouping snd then using the mean valse, The Tribg
does not authovize the use of this information and data as TDEQ s attempting o do. IDEQ's
approach and methods sre not consistent with, and therefore does sot conform to, the purpose of
such date and information as st forth in the Geal Nez Peres Uribe Survey Desten Repost,

Additionally, the Tribe would continue o find # yoaeceptable Wike IDEQ uses artificially
suppressed FUR for the Tribe. Such an onteome would continue o perpetuate the “downward
spiral” that we have been in.

1l ihts deaftrule s
al of the state’s July

fo summmnary, the Tribe concludes that IDEQ s 1
present form do not romedy the key findings n B i A‘*f ‘viw 2012 disapy
2006 water quality standards and should be reevahuted,

Thank veu for considering the Tribe’s comments vo HEQ s policy recommendations mnd relutad
aspeeis.

Sincerely,

dl } Chuirman
y
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Moy 22, 2018

Panla Wilson

Idahe Departmment of Environmental Quality State Office
410N, Hilon

Hoise, ldaho B3708

By Electronic mail (paula, wilsun@deg.idabo.gov)

Re:  Docket No, 58-0102-1201 —~ Nez Perce Tribe Response to ITDEQ Policy
Recommundations concerning Human Health Criteria

Dear Mz Wilson:

The Nez Perce Tribe (Tribe) appreciates the Idaho Department of Environmental Cuality’s
{IDEQ) invitation to comment on the agency’s policy recommendations for human health orit
that will be used o derive water quabty standards. For the reasons bulow, as well as for the
reasons set forth in the comments of the Columbia River Inter-Tribal Figh Commission
submitied o IDEQ on these recommendations that the Tribe incorporates by reference, the Tribe
urges the Idaho Department of Water Quality 1o protect the health of the Nez Perce Tribe by
fully addressing our recommendations.

In May 2012, the Environmental Protection Agency (EPAY disapproved of Idaho's 167 now and
revised hurman health water quality oriteria for 838 pollutants, and the proposed use of a {ish
consumption rate of 17,3 grame/day (pfday) Az pary of this decision, EPA staied that i1 75
unable o ensure that the use of a fish mrmnpnon rate of 17.3 méa} in deriving statewide
eriferia is consistent with 40 CFR 131 1H{s)" and thal, they cannot ensure that the w!ena
dertved Yare based on a sound soentilic wiuszmi >and * ‘protect Idabo’s desipnated uses™ To
remedy this flaw, EPA stated that “Idaho must evaluate local and regional Bsh consumption
wformation o determine whethor s statewide oriteria are protective of desipnated uses,” and
advised that it “protect highly exposed populations, such s subsistence ishers, and © rely on

5 letier they « e bt the disapproval does not apply to waters lovated in Tndian Country: This action
amm;« uﬂ:“ to water bodies By the State of Ksho, and dogs notapply 1© vaters that are within Indian Country, as

c:é i P8 LLS.C Sectton TERL In additinn, nothing in this leter shall constitute an approved or disapproved
water quatity standard applying ro waters within lnibiun County. The BPA, o suthorized Indisn Tribes, as
sppropiriate, will retain responaibilides for WIS for waters within Indian Country.”

ki
£
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focal ov regional fish consnption data in developing 2 fish consumption rate that is more
representative of targe! populations.”

HDEG has approzched the develo pent of human health eriteria and the selection of g regulatory
fish conswmption rate as generally involving the use of three of ements-——seience, policy, and risk
management, with science providing basie information, policy driving application of this
information, and risk management involving publicly wei ghing options and making & decision,
This is how IDEQ has framed their process 1o develop and consider its pelicy recommendations
u8 part of their water quality rulemaking process.

The Tribe has participated and monitored HIEQ s water guality rulemakin £ process piven tu
the vutcome of this process can impact or affect the Tribe, its prople, and its natural resources,
Idaho's water quality standards a%ect the ¢ ghts, interests and resources of the Nez Perce Tribe.
When the waters that support fish are allowed 1o be contaminated, the Tribe's interests ave
affected and Tribal people are disproportionately exposed. The long-term selution to this
problem is not adopting a position that keeps Tribal members and other from eating
contaminated fish (L, avoiding risky behavior), it is keeping fish from being contaminated in the
first place, : '

The Nez Perce Tribe has been involved in a guantitative fish conswmption survey that consists of
o components: a food frequency questionnaire (FFQ) and the National Cancer Institutex
{MNCIy method. The FFQ is designed 19 evaluate fish consumplion over a broad period of time by
asking respondents t recal! how much figh she or he consumed within the last several months,

In contrast the NCT method is 4 “24-hour recall method” destgned fo ask respondents what was
consumed the previous day. An interim ruport has been provided to IBEQ previously, The
survey data and caleulation of Nez Perce fish eonsumption rates from the interim report helps
pravide key science information to this process. The Tribe’s final report will provide credible,
statistivally valid and defensible estimations of our fish consurption rates that ave representative
ot our Tribal members and of fish resources available to Tribal members for harvest and
consumption. This report will provide “best ava; Jable data™ and evidence that substantiates that
Nex Perce fish consumption mates are significantly greater than wha | BEQ had proposad in theiy
apphication that BPA ultimately disapproved.

The Tribe has provided preliminary fish consumption values of Tribal mernbers in s interim
report. This report provides fish comsumplion rates for two groups of fish: Group 1 (All finfish
and shellfish) and Ciroup 2 {Near coastal, estunring, {reshwater and anadromous). This {ish
consumption survey will inform our krowledge and understanding about an important
component of our tribal members® health, The Tribe equires that anadromons fish be used in
Hsh consumption rates for Neg Perge ribal members, This information will he

the calenlation of ¢
provided to the State of Ideha 50 that it - and in tun, BPA ~ can make the best decision about
exlablishing statewide figh consuraption rates thal are protective of high fish consuming people
like the Nex Perce Tribe,

Background on the Neg Perep

Siee Ume immemorisl, the Tribe bits occupded and used a feritory encompassing mors than 13

million sores in what are teday northe-central Idsho, southeast Washington, northeast Oregon, and
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wastern Montana. The Tribe’s aboriginal area is the heart of saloion couty v - along the Salmon,
Soake, Grande Ronde, Imnaha, Clearwater » 1d Tucannon Rivers which Mstoreally were major
salmon and steelhend gxmduwr\ The Tribe's subsistence cycle Involved traveling vear 1o vear,
privoarily 1o follow the salmon runs, The Tribe has histor! cally and i;mzﬁempmamiy fished for
Chinook, Silver, Coho, and ‘;achmg varieties of salimon, itiﬁ“i}“d(?}* arid several species of resident
fish and some shelifish, The Tribe s ceongmny ared eultre evolved around Novtbwest fish runs.
ifx;» &e:pcﬂdem.e on salmon and olh o anadromons species to meet diztary, spiritual, cultural,
economic and basic subsistence neads is still a prevailing necessity of Nez Peree life,

In 1835, the United States entered tnto a treaty with the Tribe. Treaty of June 11, 1855 with the
Mex Perces, iA Ntat, 957 (1859), In this treaty the Tribe explici thy reserved, and the hited
States seeured, ameng other provisions, a permanent homeland as well as, in Anticle 11, “the
right to fish at all usual and accustomed places in common with citizens of the Terri ttory; and of
erecting temporary buildings for curing, topether with the privilege of hunting, gathering rouls
and berries, and pasturing their horses and cattle upon epen and unclaimed lands.” This treaty-
reserved right to take fish vepresents an inherent right that the Nez Perce have held since time
immemortal, The fishing right is as important to the Tribe today as it was in 1853 and before

contact with non-Indians.

Nez Parce tribal elders believe that one of the greatest tragedies of this century iz the Inss of
traditional fishing sites and Chinook salnion runs and lamprey on the Columbia River and its
ributaries. The Tribe has a vision of restoring all fish species native t the Wex Peree Treaty
Tertory. To that end, the Tribe has engaged in management of all species - anadromons and
resident — for all streams, lakes and watersheds within its munmgement authority, The Tribe iz
actively nvolved in these efforts o protect Nez Perce enlture and treaty rights, resiore species
and conditions consistent with the treaty, and to protect the long-term productivity of its natural
resources. The treaty right to harvest and eat fish is a federally-secured right. The Tribe gxpeets:
the 1DEQ, in consultation with the Environmental Protection Ageney (EPAY, 1o follow BEPA
policy as it relates 1o establishing standards for fish comsumption rates in water quality standards,

Treaty Rishts

The Nez Perce Tribe's treaty-reserved fishing rights and fisheries in the Suake Basin continue to
be eritically important to the Tribe in maintaining and practicing its cultire and ways of life.
Implementation of teaty fisheries is consistent with the New Perce Tribe's legally enforveable
treaty-reserved fishing rights and with the United States” treaty and trust obligations and
responsitiiities (o the New Perce Tribe.

115 well-established that the 1855 “Stevens” Treatics provide Indian froaty fishermen the
opporiunity 1o ke a fair share {or up o 30 percent of the harvestabde xmpim‘; wf the {fish passing
through or destined to roach a tribes’ usual and accustomed fishing places. Avticle T of the

835 Treaty guarantees to the Tribe the right to fish at itz “usual and accustomed places Ttis

b

tions pregared by the States rupresentiives Jocument the
voe with respect o ihese fsberies. Sovernor %awm adddressing
b of Looking (ass whether be has bver told o our council,

i this roservation sentlen c;«a;mm gs‘), that fie e graze caitle outside of thy ressrvation on
v, that he o o e fishing sutions, that he cu kI gawe and ¢

P *rfem R of the lands nnt o0 cuphed by serders” 115,

The official reconds of ¢
GRELTENCeS g %
New Perce lesder ook
Looking Glass kuow
famd pot claimed by se
huffale when he gl

3
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well estublished that Indian teaty fishing vights are “not a grant of rights to the Indizns—but &
grant of rights from theme—a reservation of those not granted” LS v, Winans, 198 U8, 371,
3BG{19035),

The “esual and accustomed™ treaty Fshing right held by Nez Perce Tribe and the Confederated
Tribes and Bands of the Yakama Indian Nation, the Confederated Tribes of the matilla Indian
Reservation and the Confederated Tribes of the Warm Springs Reservation of Gregon, under the
1833 Stevens treaties, is the hasis of the case law in U8, v, Cregon, and has well-established
prinviples dating back 10 the U.8. Suprome Court decisions in LS v, Winans, 198 UR 371
(1905 and Seufert Broz.Co. v, U8, 249 U8, 194 (1919}, As the courts in L8, v, Oregon and
L v, Washington have held, these treaties seeure o the Indians {fishing pursuant to these 1855
treaties the right to take 30 percent of the harvestable fish destined 1o reach these tribes’ usual
and svcustomed fishing places,

The Tribe fully expects that the EPA will ensure water quality standards and human health
criteria that are protective of desipnated uses and is based on & sound seientific rationale, prior to
approval and adoption of such criteria and standards, OF particular lmportance to the Tri be is the
nead for the State to use regional and local fish consumption data and o set the cancer risk level
that fully protects tribal fishing and weaty rights at the current level and in consideration of
heritage rate conswmption levels, In order to do 50 the EPA must focus on the substantive body
of law comeerning freaty rights such as that of the Nez Perce.

Heritage Rates and Suppression

The Tribe, in cooperation with FPA, is completing our fish consumption survey to ascertain the
type and amount of fish Nez Perce Tribal members consume. A part of this effort, the Tribe ig
also conduoting a herftage rate study that will develop a ran ge of fish consumption rates for the
Tribe based on an evaluation of historical and recent literature, Pretiminary information
concerning this Information is provided as Attachment A. The Tribe helioves that the Nez Peree
Tribal members are currently catching and consuming fish (resident and anadromous kind)
below our historic baseline, and thus our consumption is suppressed,

EPA explaing that fish consumption “suppression™ sccurs when a fish consumption rate (FORY
for a given population, group, or tribe reflocts a current level of venstmption that is artificially
dirninished from an appropriate bascline level of consumption for that population, group, or
tribe. The more robust baseline level of consumption i suppressed, inasmuch as it does not get
captured by the FOR.” EPA poes on to deseribe that two clrcumstances can result i a
suppresston sffect; {13 “it may arlse when an aquatic environment and the fish it supporis have
become contaminated to the polat that humans refrain From conswning fish caught from
particular waters;” or {2) when “fish upon which lumans rely e no longer available in
historical quantitios {and kinds), such that humans are unable to catch and consume as much fish
as they had or wonld”

A %S

srtment of Interdor, Buresu of Indian Affuirs, ©
Provesdings at the Copneil in Walls Walla Y ¢ Which Culwrina
Sehapry SimithUndied States v, Orepon, 302 F, Supp. 899, 904 a

ed Copy of the Originad Mimstes of the Offich
tuated in the Steevens Treaty of 1855, ab 42, s
o D Gr 19890
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Ciiven EPAs guidance on evaluating suppression, as well as the Tribe s effonts through the fish
conmunption survey o ascertain current and heritage {ish consumphion rates, the Tribe expeacts
that PPA will work with 1DEQ to ensure that its findings particularly on suppression are
adequstely considered and incorporated into the State’s Water Quality rule-maldng provess,
This will help address the issue of fish consumption rates that are artifictally suppressed and
IDEQ potentially setting “in motion a sort of downward spiral whereby the resulting
snvironmental standards permit further and further contamination or depletion of the fish and se
dirinished health and safety of people vonsuming fish, shellfish, aguatic plants, and wildlife for
subsistence, traditional, cullural, or religious purposes.”™ This is a very real and disturbing issue
that has potentially long-term implications that the Tribe finds unacceptable. Such a “downward
spiral” would have significant impacts to the Nez Perce treaty-reserved fishing right and ability
o harvest and eat fish for “subsistence, traditional, cultural and religious” purposes.

Ultimately, the Tribe’s goal iz 1o rebuild Snake River fish to bealthy, selfsustaining levels that
will in turn support sustainable treaty fisheries. To relate this to WQS and {ish consumption rate,
the Tribe would like to have runs that support per capita fish consumption that is consistent with
owr historie baseline and per capita consumption. Thisis consistent with the point EPA
expressed in their letier to Washington that a fish consumption rate should “represent tribal
subsistence consumer’s practices unsuppressed by fish avatlability or concerns about the safery
of the fish available for them to consume.”

IDEO Polley Becommendations for Homan Health Criteria

{t is clear that the State of Idaho is deliberately making a policy choles to place Tribal members
at an unacceptable risk as a result of its polivy recommendations onhuman health criteria

=  Tdahe is employing a hybrid deterministic/PRA approach that is novel amd hasn’t been
implemented in this manner before. Bewsuse this method can be complicated, additional
detail on how it will be used and how it will protest the most vulnurable mambers of the
sarpet population needs wo be supplied to the Tribe before 1t is implementad;

s dahw iz choosing to exclude market fish, a known contributor of contaminants to fish
gonsumers (Le., exposure pathway), and degpite knowledge that Tribal members are
known 1o comsume thogse types of fish;

s ldaho s choosing 10 exclude ansdromous fish, thereby discrediting 2 major contributor or
source of contaminants {Le., exposure pathway) 1o Mez Perce tribal members who
consune large quantities of these fish;

» ldaho is choosing to only set risk under & 10°® incremental increase in cancer risk at mean
consumption rate for high fish consuming groups, which may equate t protecting a
straller percentage of Tribal members than if the State were to set the risk kevel nsing the
Group 2 fish consumption rate at the 95 percentile from the Nez Perce fish consumption
survey; and

inho is emploving o BSC approach that is different from bow other states in the Pacific
Morthowest have used it 1t hasn't been implemented i this manner before, and doesn’t
appear 1o be a proven or demonsteated method at this time to protect Tribal member

5%
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health, In applying R8C the State of Idaho must address the umpim ife histories of all
salmon species along with all other routes of exposure such as air, soil, and other marine
fish und shellfish, An alternative approach to this complex caleulation is to simply
inchude salmon in the fish consumption rate such as the Tribe is advocating for.,

In its entivety, the policy choiess set forth-—and the rationals or bawls that the State of Idaho

asserts support those decigions—do not protect the health of Nez Perce tribal members, do not
seem based on “best available science,” and therefore does not protect the designated uses of
Iduho waters.

The state has chosen a regulatory sab consumption rate that selectively and purposefully applies
seience in a way that could result in inadequate, weaker human health criteria and water quality
standards. Such an outeome could benefit dischargers by allowing more discharge of
contarninants and potlutants to enter into state waters, i cumulative fashion with other sources
of contamination, which ultimately will find their way into fish, and into the Nez Perce who
consume those fish, a1 levels above what might ofhierwise result if they choose a di fferent p@im"
path. By daing 50, as a policy choice they are using available scientific information and datain
way that does not go far enough to protect a high fish consuming population like the Nex Perm..
Thus, they have used their policy visk scale to weigh these options in a way that places the risk of
their deeisions on the Nex Parce peaple, rather than those that disc harge contaminanis and
pollutants into these waters. Among the policy options available, the State is choosing the ones
that place greater burden and risk on people most reliant upon—and who place the highest value
or—the fshéry rosources.

Conclusing

PR SR,

The MNez Perce must be treated ay the 1arget general population for purpose of wam}whmg human
health criteria-and water quality standards under the Clean Water Act, The Nez Perce Tribe
concludes that incorporating information on both the }mxt%m ates and suppression for the Tribe
it the State of Kaho" fish consumption rate is necessary, given the Tribe’s culture and
sovereignty, giv{rn the Tribe's treaty-reserved rights which the EPA has an obligation 1o honor
and protect, given EPA’s existing policy, and given the Tribe's desive for o full evaluation of its
historte, current, and vision for improved fsh harvest and consumption in the fuiure,

Salmon know no political boundaries, and our Tribal members sxercise treaty-reserved fishing
rights fo fish mf}?egj{m Washington, and dabo. We urge EPA to ensure that water quality
standards are protective of wribal fish consumption levels and needs throughout the Northwest
whure its treaty s apply (o1 where its usnal and accustomed fishing areas are located), The
"‘E"‘r‘ihc Al pmvzdu the restlts of this survey to 1DEQ in 2015 and expects that this local data on

t,:»: Peree fish consumption, which will necessaily include data implicating tribal consumption

fanudromonus species from waters in Idaho, will be fully cansidered in the State of Idaho's
?;m;w} ation of fish consumption rates to protect hunsan health. Given the preliminary Croup 2
fizh s‘:ommr‘m;m rate, the Tribe believes that duho's policy recommendations that It will use to
develop stalewide criteria will pot be protective of designated uses, and therefore will not protect
wl mombers,

i
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s artificially suppressed FOR for the Tribe,

The Trike would find U &smm?gz&mm i the TDEC use %
P A cautions against with

Such an outcome would perpetuste the “downward spira® §¢§i§
respoct i suppression of fsh consumption,

s mx‘mmry, the Tribe conchudes that IDEQ s policy recommendations do not remedy the key
findings in BPFA"s Muy 2012 disapproval uf the state’s July 2006 water quality standuds and
zhould be reevabaated,

Thank you for considering the Tribe’s comments on IDE(QYs policy recoramendations and related
aspeels,

Strwerely,

Anthoayy .‘}‘ ,§:z§mﬁgm

Chatrman

=

ED_002709_00001560-00022



Nz Peree Tribe Response to IDEQ Polivy Recommendations

Given that the Nes §‘v‘c<‘ treaty rights ave of similar nature and character to some Wasl
Tribes (o, “Stovens ™ Treaty rights that reseive affereservab

ngton
ishing at usual and aceustomed

lishing places), the Tribe requests EPA to apply the same position ¢ garding “Tribal Treaty
Rights” as it is doing in the Washingto m&zng PrOgoss Im,n, EPA advanced the
tollowing treaty rights aspects to We ’ ) sgy for thelr consideration,” as

follows:

(1) certain tribes hold a treaty-reserved vight 1o ke fish for subsistence, ceremaonial,
religious, and commercial purposes at wsual and acousiomed places, and these {Bia o3
cannot directly be protected by the tribes and responsibility falls to slate and foderal
government 1o enswre thair profection;

{2} 10 harmnnize treaty fishing riphts with the CWA, EPA must interpret the state’s
designated uses to include subsistence Bshing:

{3} the state must adopt oriteria that will pr the tribal population exercising the
ssistence fishing use as the target general population, not as a high consuming

pulation of the state;

{4 that the data vsed to determine FCR must reasonably esent tribul subsistence
consumer’s practices unsuppressed by fish avatlability or concerns about the safety of
the fish available for ther 1o consume: and

canver righ level selected must ensure 3 minimum level of protection for that tribal
t population when consuming fsh at unsuppressed lovels.”

w2 fve points are almpﬂl ted by BPAs recent disapproval of Maine’s human health eritenia®
Irr the Maine process, EPA ook the position that Tribal consumers should be vons Jd( rs:% 15 prart
aof the tarpet population in stake human health eriteria, amd their right 1o exercise thely iraaty-
reserved rights must be adeguately protecied. EPA has indicated that the gy have the authority,
and the duty 1o disapprove s,imdamz«, hat do not protect tribal rights snd provide for safe
consumiption of fish they depend upon:

":5{5 fngterfors with the
o CHA 1o enmre that

.w:é\‘m‘{ & new or revised B

*};«M EFA has autho
1

4.

?.,.
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The Mer Perce Tribe supports BPA applving these positions to the aho water quality
rudermeding process,

Hevltnre Bates and Suppression

&3 EL}E{“} iw aware, the Tribe, in cooperation with BEPA, 15 currently doing » fish consumption
ey 1o ascertain the type and amount of fish Nez Peree Tribal members consume. As part of

i’mb effort, the Tribe is also doing a heritage rate study that will develop a range o fish

consumption rates for the Tribe based on an evaluation of historienl and rec

et Jiterature,
Preliminary information concering this information is provided as Attachment A,

FPA explaing that fish consumption “suppression” owcurs when a fish consum piiﬁn rate (FCR)
for a given population, group, of tribe reflec

ts o current level of consumption that is antificially
diminished from an approprinte baseline leved of&:am;wnpi ion for that population, group, or
iribe, The more robust baseline level of consumption is suppressed, inasmuch as it does not get
captured by the FOR.” EPA goes on to deseribe that two cirmumstances can tesult ina
suppression effect: {111 may arise when an agquatic enviremment and the fish it supports have
hecome contaminated to the point that humans refrain fom consuming fish caupht from
particutar waters;” or (2) when “fish upon which hursans vely are no longer available in
historieal quantities (and kinds), such that humans are wnable to cateh and consuwse as much fish
as they had or would™

Given FPA’s puidance on evaluating suppression, a8 well as the Tribe's *‘ifom through the fish
consumption survey to ascertain current and heritage fish consumption rates, the Tribe expects

that BPA will work with IDEQ to ensure that #s findings p articulariy on sup g;se%mn ave

sdequately considered and incorporated into the State’s Water Quality rule-making process,

Ui s’s‘&-’-&icb' 1wl Ex% gaal is o rebutld Snake River fish to healthy, self-sustatning levels that
will in turn ;« it sustainable treaty fisheries. To relate this to WS and fish consumption rate,
the Tribe «QL;E d like to have runs that support per wa;ri‘{’i fish consumption that i3 consistent with
e historic baseline and per capita consumption. Thiz is consistent with the point EPA

d in their letier to Washington that the fsh consumption rate should “represent tribal
stence consumer’s practices unsupprassed by fsh availability or concerus about the safety
fish available for them o consume.”

Rt

The Tribe belleves that the Nez Perce Tribal members are currently catching and consuming {
{resident and anadromous Kind) below ow historic baseline. Givm, EPA™s guidance on
aluating suppression, as well as the Tribe™s efforts trough the fish consumption survey 1o
cortaln current and beritege fish conswnption rates, the Tebe expects that EPA will work with
I%}iﬂ y epsure that s findt ngs particularly on aupgw,w;un are adequately considora
m(::::‘.s;t“pomtc:{i into the State’s Water Quality rule-making process

o5 that are aritficially supp
vhoreby the o iing

an or depletion ol the

dy, agquatic plants, and wild i‘;it’ for

envi m mzc*v i} %’é:u'zci%;‘r‘dc
diminished health and 55

e ‘m:u it iE'w;fr and Durthe
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subsistence, radittonal, cultural, or religious purposes.” This {s & very real and disturbing issue
that has potentially Engwz roo inplications that the Tribe finds unaceeptable, Such a “downward
spival” wisuld have sigoificant impacts to the Mex Peree treaty-reserved fishing right and ability
to harvest and eat fish for “subsistence, traditional, cultural and religious” purpeses. An oulcome
like this would f3il 1o proteet Nez Perce Tribal members who arguably have been impacted the
most by depleted fish runa, Morveover, under a suppressed FOR scenario, these Tribal members
will bu the ones who will have to face the prospect of dealing Wéi%’ seripus health risks when they
cateh and eat fish under a “suppressed scheme”™ wherein water quality standards allow for
incressed pollution into state wators and slevated contaminants in fish,

Ultimatedy, the Tribe's goal is to rebuild Snake River fish 1o healihy, self-sustaining levels that
1 in turn support sustainable treaty fisheries. To relate this to W ?’{}f}i and Gish consumption rate,
> Tribe wonld Bl to have runs that support pﬁf capitg fish oo rtio that s consistent with
our historie baseline of 300-646 pounds per vapita consumption (or higher depending upon what
results from final e Perce herltage rate report the Tribe and EPA are collaburating on),

HIEQ stated at thelr Apnil 21, 2013 rulemaling session, that the state may cvaluate amgmi - and
Tribal data on bigh fish consuwmers over time, snd i fish consumption increases in the future,
then the IDEQ may consider and address it ot thal Hime.

I fts November 18, 2014 htter (o {DED, BPA ’x;;w‘ucd that it "has been working with the
Liah»; Tribal Governments to document ﬁ'tapprmﬁon as a part of the Idaho Tribal Fish
Conmunption Surveys,” and that the Agencey is }mp* tul that information once reviewed and
approved by the Raho Tribal Governments will be informative for Idaho DEQ in ongoing and
futurg work efforte.” The BPA scknowledped that :qup;mscd tish consumption affect Indian
tribes, and are evaluating how to characterize fish suppression in {ish consumption surveys.

DO Policy Recommendations

st the ten policy recommendations, With respest to

The following 1s the New Perce respons

“Haost Avalable Science™ BFA wok the po syinon that the state “should use the best available
:az;:émm: s derive s human health oriteria and, in many instances, the EPA’s 2014 draft 30418

Ty ymms E od criteria represents that informeation.” Some of these recomuended criteris are

r‘;f:"iez‘zm ancd inform part of this response,

i. Consumer/MNon-consumers

rendation was to include consuimers onldy given thelr exposure 1o contaminants i
\Esm GO SIS W ni b excludad given that they do not eat fish and therefore the visk o
ifza,m sating fish cor wted with pollutants would essentially bo sero.

33331

s people that consurme sh (e, consumors) given thair

pports includinge only
EXPOSUN 10 w:}immwlm in fish. E-‘ sy ribal momber B entithed o exurcise their treaty-

ed right {0 harvest and consume fsh, The Tribe's draft fish conzumption survey roport
provides e':wsdesn(:sf that maiority of the respondent’s consume 1F and mmarine fsh in substandal
gquantiiies,

i
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2. Everyone or High Consumers

IDEG Recommendation was to evaluate a range of exposurafrisks in both the gensral population
and higher fish consuming subpopulations. From thedr perspective, this would be consistent with
EPA m’fi ance. Related to above, there would he non-conswmners that would be excluded for
reasons stated, so it woulds™t involve all people from the general population,

In its policy 1ssue paper on this subject, IDEQ expressed its comcerms as 1 whethey the CRITFC
1994 study was relevant and could be used in their ridemaking process. OF particular concern
was that the CRITFC survey did ot take into account the varying body waight among tribal
mebers sampled—they assert that a fish r‘ongun‘zpz-nmn rate should be reported as grams of fish
per kilogram of body weight per day (whe/day). Ultimately, 1DEQ took the position that “more
information is necded o paint an acourate picture of fsh consumption i Kdaho” The State
acknowledged that the fish t_(}mumptwn surveys that EPA and the State is doing will “provide 8
thorough and sclentifically defensible view of the rangs of fish consumption rates in the state and

53

better inform the choiee of a rate that is protective of all Gsh comsumers.”

HABRO has stated that one advantage of wsing a fish consumption rate that is derived fora
subpopulation is that they “would be able to show that high consumers ars being protected gt a
st level,” howevser, the dis advantage that they see with this approach is that they may not be
able to divectly relate the FUR 1o the overal] general population. IDEQ stated that the resulting
consumption rabe should be compared 1o the tarpeted populations in both the state and tibal
surveys o determing  those fish consumors are adeguataly protected.

I its corrssponding PowerPoint presentation on this issue, the State recommended the
following: “to target high consumers, they must be well defined,” “defuition should be based on
? ish consumption rate, not o priord on an ethude, cconomie, or geographic characterization, and

“there should be 2 comparison of how a tarpeted subpopulation (presumed high consumers)
i POT 5 ¥ }
reluie to the broader population so that nsk can be deseribed for all”

The Tribe supports including people that are high consumers of fish, Every tribal member is
entitled to exercise thelr beaty-reserved right to harvest and consume fish. The Toabe's interim
fish consumption survey report provides w;&mw that majority of the respondents consume loeal
ard marine fish in substantial quantities. The Tribe should be veated ag the Margeted
population” for which WOS are being extablished for, The Nez Perce tribal membeors must not
qe defined as some suly fation or slatistic that could be represented as high consumers within
a peneral population,

3, Deterministic or Probabilisiic Appreach
i

{PRAY In addition 1o
(3 perspective, this would

G 'E'ii.;:i;mzma{ms;‘i'itm fnwas 1o use 3 probabilist fst
determinintic caleulation o inform oriteria seles m)n

provvide better information on e range of risk in the ) >ug)uL,*im
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fnits March 31, 2014 email submittal of 18 comments to HEQ policy lssue papor, BPA
conveyed some major points and lssues concerning the use of probabilistic risk assessment. EPA
requested that IDEQ consider how it might deseribe uncertainty (L.e, lack of knowledge about
somcthing) versus variability (L., the range of values 2 parameter could azsume’ as it atiempts
to address ‘conservatism” in the application of probabilistic dak assessment (PRAY BPA also
reguested that IDEQ vertly the guality of the input distributions used for zaz*'ﬂyc:i"- arud issues of
comrelation {example provided was that s FCR or DI might be correlated with body weight),

e g

1 s peizm paper IEQ expluined that some parameters s reprosonded by point estimates
{BAFs, BOFs, RSC), while others could potentially use » distribution of values {(BW, I3, FCR).
This 15}5“3}'}Qd could be a hybrid of PRA and deterministic methods, and could be used to
charasterize variability in fish consumption and distribution of risk w Idaho fish consumers.
However, PRA 1s generally only appropriate when the parameters in guestion vary
independently. This is not the case when fishing tribes, such as the Nex Perce, are amonyg the
exposed population. In such a case, Nez Peree iribal member exposure is characterized by
parameters that do not vary H}{im}‘?u;t‘{.«iﬂj{, rather, tribal members consume fish at the highest
rates and tend fo Hive in thiﬁ ; plnce for their endire Hves and, according to tribal exposure
cenarios, have the highest deinking water intake rates,

B

ldaho s employing a hyboid determindstic/PRA approach that i novel and hasn’t bow
pnplementad, let alone proven, 10 protect human health, r&iﬁm%mnﬁﬁy EPA has z'mf:%i;mmd the
use of assigning distributions o toxicity parametsrs becauss of Hmited data to devele op
distributions for those parameters. Beosuse this method can he Cm‘ﬁpii{:‘{iw{; additiona] detail on
how it will be used and how # will protect the mos %*«uimr‘:&\i& members of the target population
needs to be supplied to the Tribe before it is implemented. The Tribe notes that this approsch i3
different from what the states of Orepon and Wash E%mz; hm wsed i thelr respective watgr
guality rulemaking proness.

4. Inglude oy exclude market fish

IDEQ Recommendation is to wse Idaho’s regulatery FCR on local fish enly. The state doesn't
regulate market Heh and this would be consistent with EPA s treatment of marine fish in the
national FOR, From [DEQ s perspestive, they can use the relutive source contribution (RSCY to
aocount for market fsh, 1DEQ may include mmémw trout given the production and marketing of
those fish within the state. BEPA clarified that thelr guidance also includes estuarine and near-

o

coastal marine fish as locad fizh,

i

s policy discussion paper on this matter, 1DEQ
versely ;,mmmwmi o the

HIEQ framed thay isgue vory succinctly |
stped that “Dwlater quality oritena For humean health protection o
te of fish vonsumption. Higher fish consumption rates mean lower water quality eritevian{ a%i
other variables romain !h csame Conversely, Iower fsh consumption resulls in higher oriteria)
Later on i the document, they assert the fellowing, "1 the fish consumption rate {5 based on all
fizh consumed, rege Eémh of source, we arg protecting the population st a known and scceptable
risk Jevel while }mw that theve may be a significant portion of the exposure from cutside

sotirees that we do nol repadsie or mon

h

ay

oy
I
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In s June 23, 2014 w concerning s policy wssue, BPA Od{ay water quality
eriteria, and accompanying visk assessment methodologies, reflect the longstanding
interpretation that & destgnmied use consistend with the goals of the Clean Water Aot means that
state and irtbal waters should support safe consumption of [ish and shell fish. EPA expectsthata
state’s human health eriteria will be set o enable residents o safiely consume from local witers
the ameunt of fish they would normally consume from all fresh and estuarine waters.” And that
EPA believes o fish consumption mic \a%aou?d nclude the smount of represented by an eshimate
of figh consumed from focal waters,” and that it would be appropninte to “malade the
L();";fum;%tmn of market fish in the fish consumption rale wied 1o develop protective human health
eriteria™ in the Rate’s water quality standards.

Tdaho ix choosing to exelude market fish, 2 known contributor of contaminants o fish
consumers, despite knowledge that Tribal members ars known 1o comsume those types of {ish,
The Tribe suppovied the use of Group ©in its computation and analysis of fish consumption rate
i1 1t Inferim draft FFQ Report, This group includes market fish.

3, Include or sxclude anadromous {ish

IDEQ i{%am ‘u.nd:lmm i% to exclude anadromus fish, While anadromeous fish are caught in
Idahe walers, v adults almost all of the contmpinants they hear are 1 not locally soureed,
thus ke market fish, their guality is not under the state’s control,. However, 115 noted that the
TDEQ s considering something different for steelhead given their 1ife eyele and time spent in
Idaho waters.

i its September 5, 2014 wo IDEQ concerning this poliny issue, HPA explained that “the overall
fumetion of the waley quality oviteniais o mpgm rt mabntenance of appropriate water qualily
threughout the United States,” and that individuals “should be able to safely consume the amount
of fizh they wz\h 1y and un%;; water resources from any locstion within the LEE™ Thus it s
thelr position that “consumption of freshwater and estuarine fish, regardless of source, should be
used 10 i;“'“} o water gualily eriteria, With respect o salmon, BPA corumentad on a number of
yneeriainties relative to consumption of salmon and buw burden, and given those uncertainhies,
EPA took the posttion that Ysalmon should be inelu y the fish consumption mie. EPA
recormmends | uih inchuding «aimm i the FOR, versus ¢ the method 10 reduce the relative
gupgee contribution (RSCY 0 address m;_‘sokz;r' e 1 contaminanis in salmon, Apother ralionale 1o
inchude salmon i 1o “de m}up a L»@hc&;i‘«» glonal perspoctive as [EPA] works with states and
tribes (o develop and/or update human health water quality eriteria™ EPA noted that State of
Oregon included sabmon, and the State of Washington is considering the inclusion of salmon in
its eriferia,

moundaries, and owr Tribal members exercise treaty-reserved fishing

fashingion, and Idsho, We urge EPA 1o ensure that water guality

stand icu i\; U ;%rot:’:u{zw- ¢ i”*;t-mi ﬁ;\h mmamii‘*iiz‘m levels and needs ﬁswizghom ihc \Eoﬂhw S
i v standards in the Qaﬁumtm Wators)

a1 d comsune fish “usuel and secustomed” tE“W

: 's“;‘fh{”},&‘iwf i warters locak i ;ihm the

% way into the Columbia River,

i
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]
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o ;‘Kuhut!() 1 of down
¥ fribsal membe "*m:I
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In the Tribe’s August 22, 2014 fetter on this policy issue, the Tribe’s position was that “including

anndomous iixh in the State of idaho” fish consumption rate recognizes the Tribe s culture and
sovergignty, honors the Tribe’s treaty-reserved rights which the State of Idaho has an obligation
to protect, i3 based in sound science, and is consistent with the Tribe's desire for a regional fish
sumption approasch that ineludes anadromous fish which bencfits all communities in the

e
Pacthe Northwest.” This would be consistent with the EPA’s perspective of having regional

consistency of human bealth water quality eriteria across the states of Oregon, Washington, and
fdaho. It is important to emphasize here that the NMez Perce treaty territOry encompisses areas in
northeast Oregon, southeast Washington, and much of central Idaho. A regional cohesivencss
wonld best achieve protective water quality criteria and standards for the Moz Perce Tribe, a high
fish consuming population.

Idaho is choosing 0 exclude anadromous fish, therehy disorediting 8 major vontributor or source
of contaminanis to Nez Perce tribal members who consume large guantities of these fish. To
wmedy the flaws in thelr WO application, EPA expressed o Idaho that they nust “rely on local
oy regional fish c-ct:fnsm*ﬁpz:z(m data i developing a Ash consumption rate that is more
representative of target populations,”

The Tribe supports inclusion of salmon as representative of the Nez Porce conmumption of fish
and would be consistent with its Treaty of 1853 with the United %‘mtz? and the treaty-reserved
fishing rights that flow from that treaty,

&, Risk and Haman Health Protection

HDEGQs Revorunendation is for setting erfferia for nen-ircinogens to achisve a 107 incremental
mvease i cancer visk al mean consumption rate Tor high fsh consuming groups (using angler or
tribal data, whichever is greater), while making sure 108 risk in overall population cecurs &t no
Fess than the 93%tde. From IDEQ s perspeciive, it 15 appropriate 1o balance protectivensess for
both consumers and general population.  IDEQ will also address non-carcinogens.

B #is January 240, 2015 letior 1o 1DEQ conceming this policy lssue, EPA discussed nins points of
coneern. A couple of notable responses were et forth w thig letter, Flrst, BPA elarified that
relative to factors used in developing acceptable risk levels by IDEQ, its review will focus on

whirther the proposed water quality criteria protect applicable designated uses and are based on

sound seieniific rationale, With respect 1o the one-in-g-million risk, thetr review will conform

the snabling statute, the Clean Water Act, and s implementing regulations, that thay do Vnot

consider cconomic impacts or the iamm}nmm} feasibility of meeting the criteria in ambient
ater” Recond, BPA discussed nisk levels relative to whether or not risk in involuntary or

how risk con be used o setting water quallly oriteria, Governmends are

e o reduce risks and it is welt documaented thay “tribes and other low-income, minority
xﬂ;::"a.iia:.;a:sm Thave exposires o contaminants in fibh wnd shelifish th 1{ gxceed the E“veiﬂ; it which
he peneral population are oxposed to. EPA also axplaned that tribal rust o Hitkes and
renty rightsare also bnportant considerations, Em 4, EPA point *ré ot that 1DEQ s focuses on

of 10% w0 10°°, but thelr Human Health Meth o*iwimw apeoifies that g 1 T could be used
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Idaho's water quality standards affect the rights, interests and resources of the Nez Peree Tribe,
When the waters that support fish are allowed 1o be E:t()iﬂ{!.miﬁiéfﬁ(i, the Tribe's iiterests arg

cted and Tribal people are disproportionately exposed. The long-term solution 1o this
problem s not adopting & pwzzmn that keeps Tribal menbers and sihers {rom eating
contmuinated fish (e, avoiding risky %}mmwm}, it is keeping fish {rom being contaminated i the
first place.

The Tribe remaing very troubled with the State’s interpratation of the comsumption of fishas &
“woluntary risl.” Tribal members could no more choose to not consume fish than they could
chonse 1o not be Nez Peres, The Tribe agrees with the State’s acknowledgmend that humans are
oiten exposed to multiple contaminants at a time or in succession, often through multiple
avenues of exposure. Studies conducted in the Columbla River Basin have shown dozens of

i Fferent contaminants in fish tissue (U8, Environmental Frotection Agency), and while some of
the cumulative effects and thelr interactions are known, most of them are not well understood,
Weakening the current cancer risk level oriteria n Hght of this uncertainty will likely jeopardize
the health of Tribal members and all Idahoans, In conclusion, lewsring the cancer risk level will

dizpr =;*=umomt;: burden on the health and welfare of Tribal communitics and likely

interfere with the Tribe's treaty-reserved fishing vights. The Tribe urges the State to retain the
protective sancer risk rate of 10 ® and turn your attention to establishing an scourate fish
consumiption rate 1o accompany i

oAl

The Tribe i3 not a subpopulation, but rather a “targeted p{'}p‘umtifm” that reguires a more siringent
and protective risk level. The Tribe ohjects o the offered basis/rationale for IDEQs choice, and
believes this decision does not balance risks appropriately between the non-Indian low hish
sonsumers and the Nez Perce tribal membars who nre high fish consumers. We are unable to
determing that such a proposed approsch to cancer risk level will provide health protections
consistent with Nez Perce treaty veserved rights to barvest and gat fish

fduho i choosing to enly set risk under a 10°% incremental increase in cancer risk at ruvan
conswmpion rate for high fish consuming gmupw which squaies o protecting a smalier
percentage of Tribal members than if the State decided to set the risk level at the 95% parcentile.

The Tribe does not support the recs ton of achieving 2 107° incremental increase i
cancer rigk at the mean consumption rate for high consuming subpopuaiations {using Tribal data),
while making sure that 107 risk in the overall pupulation acours at no less than the 95 %tle.
This appenrs 1o provide more protection for the general population, and thus, places greator risks

on the Tribal population, such as the NPT

Y

7. Relative Seuree Contribution (RSC)

HIFO Rocomraendation 1s 1o adjust REC values baged on chas
approach that hasn't been tried before. From HDEQ s perspective
contaminant and by exposure, through the following ways:

in FOR, This weuld be a now
e REC will vary by

3
T

«  Fish b Water > fish only
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= High B ‘%i > o BA
s High FOR > Jow FOCH

HIBLS will use BPA recommended REC value of 0.2 and adjust it for marine fish (so it doesn’t
double count these fishe—and will not use a value of 1.0), They are not looking al thisona
contaminant-by-contaminant basis, An example was discussed regarding mercury (Hy) where
fish consuwmption is the primary exposure pathway for humans, 1 eat a lot of fish then may oleot
truse @ hugher REC value to aceount for exposure pathway (mesning that as R8C value gots
oloser to 1 then it s assumed that 8sh conswmption is the only way mercury is getling into
év-;zz:n;:m:esq and no other sources are at play),

EPA expressed concern about IDEQ s assumptions and peneralizations concerning application of
the REC value, EPA stated that it may not be practical 1o account for range of BAFs across

contaminants if it o't done contamipant-by-vontaminant, 1t was BPA’s position that it should
b looked at contaminant-by-contaminant. As noted above on Policy Isaue 45, BPA
recormmends fuily inchuding salmon in the FCR, versus using the methed o reduce the relutive
source comstribution {RECY to address exposurs to contaminants in salmon

Bt

fu its policy discussion paper on this izsue, e State explained that “[slinee water quality criteria
for human health only address exposure through drinking water and eating ish or shellfish,” the
RSC correction factor “is usad to enaure that tota! exposure from all sources does not exeeed the
veference dose for lifetime axposwre.” Hecause the 1daho fish consumption survey will include
data onoall types of fish consumed, they think i might be possible to identify B ;wi values of
REC by examining the amount of ldabe fish consumed to the pverall Gsh consumption. Unti!

they can do that, ey recommended for use the defiolt REC “valug of .20, and a value no
STUIPPRE o e \3 \w} LTy
greater than 0.80.

The Tribe believes that the FOR must significantly increase if the State is 1o adequately protect
those most ‘3@3;‘:}& ent on o fish digt and imsi}fﬁ*ﬁ -------- and those most velnerable to eating Gsh that
ated with pellutants. REC 15 net the appropriate input parameter in the deriving the

zr guality standard for the Moz §’e;(,:3“ who depend stpnificantly on sslmon and other
anagdromons Hsh in their diot. The Tribe would find it unacceptable if the IDEQ uses artificially
§ sect FOR for the Treibe {see our comments above under Heritpe Rates and Suppression”
for 1 more detatl on tas aspect),

are conlarain

ideho is eoploving a REC appeoach that (s different from how other states have used i 1 hasn™
becn implemented, let alone proven, (o protect human health, The Tribe s Ei\}"ii‘ having
anadrismous and other fish addressed through the fish consumption rate an in the REC.

%, Blosccumudstion Factors (BAF) versus Bio-concentration Facters (BOF)

TG s Recommendation was 10 move 1o the use of BAFs versus BCPs. This would be
Q00 ;“-‘skigas‘z{:f:, By doing so DBEQ would better account for increuse in
DR may need to took et trophic lovel tnformation and

soneistent with BEPA s 7
toxRin concentrating 10 food chan,
compare W national values,
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in s policy discussion paper on this issue, IDEQ acknowledges that *[dlifferent Ash
consumption rates will bave less impact for those shemisals v "i% ow BAFs, However, as B. J"‘
increase, the overall impact on the exposwre of humans to thuse chemicals ﬁ'rz-:’;;'n fish and shellfis
muption mereases quickly, This would bmpact the ov erall risk o consuming fish and
shelifish.” They funther r@a{}gniw thut “[bhoscownuls Cchemical constituents in fish i not
wlentical soross spocies or across chemivals,”

[

The Tribe supports the use of the BAY versus the BOY apphication for development of human
health eriteria,

4, Body Welght (BW) and Drinking Water Intake (D)

IDEQ s Hecommendation is o use a three step PrOCEss 10 ; address BW: 1} use data Brom Idaho
survey, 2 use data from DEDW/BRFSS, and 1) use BPA 2011 exposwre factors handbook, For
deter mam\m caloulation the BW will be the mean adull vidue, EPA expressed voncem abowt
how to account for children that have less body weight, HDEQ s response was that this involves
a lifetime exposure and they expect that children will b consuming less fish than adulls

=

As adefuult value, the Tribe supports the use of 70 kg for body weight, and/or the Tribe may
aim use BW data from it fish conswmption survey (survey value has not been derived or shared
with the Tribe yetje. Al this potat the Tribe is not certain that the EPA 2011 exposure Bactors
Imndbouk that uses nvalue of 80 kg for body weight (this is also desoribed drafl 2074 304(8)
reeommendations) is appropriate,

HIEQ s Recommendation for DY s to use EPA 2011 exposurs factors handbook which the
determinisiic caloulation value will be at the 90% m/nil;t? which v 240day. BPA appears to
suppert 2 higher value as reflected in their draft 2014 303a) reconunendaiions, which indicates
that 3.0L2day 15 more appropriate for use.

The Tribe supports use of 3.0L/day lrom EPA recommendation.
L Protectiveness Oriteris

IDEG Recommendation s that the criteria will not be atlowed to become less protective going
forward {stated "no ir:}hi’\hh\iﬁnﬁ . From thelr perapoctive, the state expressad that iCwants o
assure that they will be improv m,.: human health into future. Given the Tribe's reaty-reserved
vighi to take up o half of the Db that are destined 10 reach the Tribe's wnal and accusiomed
Gshung places, including those places in Idabo, the Tribe would be very concerned if Idaho
adopts a weak cancer risk level that may effectively undermine or imerfere with the Tribe's
trenty-reserved fishing rights,

%

EPA explains m their 2000 Human Health Meathodology document tha 3 E A eupects that the
stanstards wi 10 enable residents to safely conswne from local waters the amount of flsh
they would normally consume from all {resh and estoarine watiry Umﬂudmg RELISBNINEG Spoties
harvested in near coastal waters)” According o the BFA this “is conmistent with a principle tha
overy Siate does s share 1o protect people who consume Hsh and shellfish that originate from
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mudtiple furisdictions”. The state of ldabo shaves this obligation o protest all people that
consume Hish that we Impacted by contaminants released by Idoho dischargsrs into the Columbia
Hiver watershod.

Pa PowsrPoint presentation, titled

I its Oetober 4, 2012 vulemuking session, IDBEGQ provide
ith,” and debivered by Don Basig (1DED,

“Water Cuality Protestion for Protection of Human Hea
and others. In this presentation, IDEQ explained some Si‘-.ap‘d(li?; of establishing and using fish
congumption rates (FORY. The agency stated that an ideal survey would: provide long-term
esthmatos {.ﬁaf consumption Lz'am:a,_, asenunt for ses SO0 sm, Jza vacleriz surmphion for general
populativ : _ all sources of fish by
Sg.”:"t?i:.itis' e ,s% 3y Ei‘*b} e “k;t axplained how to choose a regn Ecﬁ{h fish consumplion rate,
and to do so invalves three elements—science, policy, and risk mansgement. TDEQ stated 1hat
“lafll three are pary of eriterts development: sclence provides us basic information, policy tells us
how to apply that information, and rigk management iy & matter of publicly weighing options and
malting 2 decision. {shde #33} This is the understanding that the Tribe has on how IDEQ
developed and selected e poliny recommendations ag part of thelr water guality rulemaking
POCEss.

The iui ¢ is unable to determine whethier or it what ways application of this protectiveness
criteria is protective of bigh fish consumers. The survey data and caleulation of Nez Perce fish
conswnption rates from the interim rz‘:mr{ helps provid neg information 1o this process.
it provides the “best available data” and evidence that substantistes that Mez Perce fish
consumption rates are signific smtﬁv greater than what IDEQ had proposed in their application
that EPA ullimately disapproved, The Tribe's final veport will provide credible, statistically
valid and defensible estimations of our fish consumption rates that ave representative of our
Tribal members, Given the Tribe's treaty-resorved right to take up to half of the fish that are
destined 1o ma{*h the Tribe's usual and acoustomed {ishing places, including those pmf‘ff% isx
fdahu, the Tribe would be very voncered if Tdaho sdoptys 1 weak ancer risk level that ma
effectively niderming or interfere with the Trile's treaty-reserved fishing rights.

ghe ki YO8

As iHustrated by IDEQ s spproach 1o vy snd schieve a 107 incremeniad inorease in cancer risk o
the mean consumplion rate for high consining subpopulations (using Trihal data), this does Hittle
te protest a significant portion of vur Tribal menmbers who consume the ki Qi{i st arnonat of Aeh,
he mean consu ’m’:tmn rate would essentially protect our mernhers at the 689%utile —much lower
hat the Tribe would support,

wa:z ('1(‘»&“‘

nat m‘zderﬂiizw‘- d how

hat ench state does its §'§?:}§.“§’ 0 profest pen %.

: ; ‘ ‘ ong.™ U iziw this approach, the St E-ocsn’rz 1t b ég‘am}d

w dhes | ié f £ ;su et e i il aree, Bt rather, i apy t point firveers ot others and

fandt then | <;3 thaty mnmhum 08 o comtaminmis, while at the ssme time washing their hands of
z

) W
any e " or i u,nmz the health of high Dzh conmumin sulation like the Moz Peres
ribe, b st regulate or have snsibifity o K R

ARRO 1\ that cating Qs

thix, the Siate

CHEE,

To compouny
e underiake b

that eriginate iy
v ow voluntury 1
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EXECUTIVE COW MITTEE

Tanuary 16, 2015

Paula Wilson

idaho Department of Environmental Quality State {Office
1410 M, Hilton

Roise, Idaho 83706

{'¢: Bnvironmental Protection Ageney

By Electronic Mail (paulawilson@deg.idabo.gov)

Fe Docket No. 58-0102-1201 ~ Fish Consumption Rate and Human Health Water Quality
Criteria ~Discussion Paper 7: Risk Management and Protection of Human Health

Tiear M, Wilson

The Mex, Perce Tribe { Tribe) appreciates the Idaho Department of E nvironmental Quah{};
(DB nvitation w comment on Idabo’s Tigca mbw 2014 discussion paper entitled "Risk
Management and Protection of Hr mm* Hee 5% “which gm b propose that the current
ceeptable” concer visk level of 10 S(1in | mill ion} be inereased to 1 (1 in 10,000) for high
fish consuming subpe s;mimom tike teibes. The Tribe wrges ifm {DEQ to protect the health of
tribal members and ol 1daho citizens by not weakening the current ¢ancer risk level oriteria or
modifving the default relative soures contribution vale,

3%

Sinee time immemorial fishing has been central to Nez Perue Tribal identity. In {ant, the Trba's
entire evonemy and culture evolved around Northwest fish rune, amd to this day the Tribe
depends upon »':;aivmn and other aguatic species o meel the dietar v, spiritual, and basic
subsistence needs of its people. In the Tribe’s 1855 Treaty with rhe United States, 12 Stat, 957
reaty of June 11, 1853}, the Tribe rest ved to itsell and the United States socured, among
graraniess “ih& right to fish at all usual and accustomed places in common with citizens of
the Terrtory...” The Tribe™s explicit treaty-reserved right to take fish at all usual and
gecustomed p?a ses incindes, but is not Hmited w, a legally pro sacted property interest in
HOLLSSING isii of 15 usual and nceustomed places; and a legally protectable property mtorest 1
taking 50% of the fish that are destined to ceach all of the Tribe's usual and accustomed places.

Idaho's water quality standards affect the nights, interests and resources of the Nez Perce Tribe.
When the waters that support fish are allowed 1o be contaminated, the Tribe's iderests are
affected and Tribal people are disproportionately exposed. Given iiw Fribe's weaty-reserved
right to take up to half of the Gsh that are destined 1o reach the Tribe’s usual and aconstomed
ad iF Idaho

2 Tribe™s

i

fishing places, including those plases in I dubio, the Tribe *c«‘-‘;zv%f ©VETY COROE
adupts a weak cancer risk lovel that may effectively underring or interfere with the
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treaty-reserved fishing rights, The long-term solution 10 this problem is not adopting a position
that keeps Tribal members and other from eating contaminated fish (Lo, avoiding risky
behweior), # is keeping fish from being contaminated in the first place.

The Tribe is very troubled with the State’s interpretation of the consumption of fish as a
“yoluntary risk.” On pags 7 of the Discussion Faper, the State maintains that “given the
availability of other healthy food chotoes, consuming large amounts of fish must be considered a
veluntary risk.” While the State acknowledges in its discussion paper that *Native American
cultural identity with fish harvest and consumption. . .casts the voluntary natore of the risk ina
somewhat different light,” this statement fails fo solnowledge the depth to which the Tribe's
rolationship with fish defines thelr very identity, and totally ignores the Tribe's treaty-raserved,
legally-protecied fishing vights. Tribal members could no more choose to not consume fish than
they eonld choose to not be Nez Perce. '

In Idaho’s discussion paper, several arguments are made for conservatism in setting oriteria and
favoring lower risk levels, including the cumulative risk associated with exposure to multiple
sarcinogens at their criteria concentrations and the addition of chemivals to waterways “by
means of nonpoint sources (.., sgricultural ron-off) rather than through parmitted discharges”
{p.7% The Tribe sgrecs with the State’s ackoowledgment that hamans are often exposed to
puktiple contaminants af a tme or In succession, often trough muliiple saverues of exposure,
Studies vondusted in the Columbia River Basin have shown dozens of different contaminants in
fish tissue {18, Environmental Protection Ageney), and while some of the cumulative offects
and their interactions are known, most of them are not well understood. Waskening the current
canoer risk level eriteria in lght of this unceriainty will likely jeopardize the health of Tribal
members and all Idahoans.

In conclusion, lowering the cancer risk level will place 2 disproportionate burden on the health
and welfare of Tribal coramunides and Hkely interfore with the Tribe's treaty-reserved fishing
rights. We urge vou 1o retain the protective cancer risk rate of 107 and turn your attention to
zstablishing an sceurate fish consumption rate to accompany it

Sincerely,
rd

References
.S, BEnvironmental Protection Agency, (19961998, Columbin River Bosin Fish Contaminam

Ly

Survey, Seattle, WA ULE, EPA,
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Rer  Docket Mo, 38-0102-1201 ~ Fish Consunption Rate and Human Health Water Cuality
Criteria ~ Discussion Issue: Buppression

Diear Ma, Wilson:

The Wew Peree Tribe {Tribed appm,c,mtw the Idaho Department of Environgnental Quality’

{IDEQ) invitation to comment on the issue of fish suppression. For the reasons below, as wdi as
the policy of the Environmental Protection Agency (EPAY mnmming this topic, the Tribe
strongly wrzes the Idaho Depantment of Water Quality to reconsider its pzelzm*smw
determination not o evaluate the effects of Bsh suppression on high fish consuming populations
and instead include such information as it develops a state-specific fish consumption rate (FCR}
o derive wator quality standards,

I its 2002 Fish Consumplion and Environmental Justice document, EPA explaing that fish
consumption “supprossion” ocours when a {ish consumption rate (FCR) for a given population,
group, wr tribe reflects & current level of consumption that s artificially diminished from an
appropriale baseline level of consumption for that population, group, or tribe. The mere robust
basedine lovel of consumption is Qupprm;ed inasmuoch as it does not get captured by the FURY
EPA goes on to describe that two circumstaness can result inoa suppression effect: (1) “itmay
artse when an aguatio environment and the fish it supports have becoms é:f}‘mawinau:d 1o the
point that humans refrain from consuming fish caught from particular waters)™ or (2} when “fish
upon which hursans rely are no longer available in historical quantities (and kinds), such that
humans sro unable o L:—}tci 1+ and consume as much fish as they had or would”

As 1DEQ is aware, the Tribe, in cooperation with EPA, is currently doing s fish consumption
survey to ascertain the type and amount of {ish Nez Perce Tribal mombers consume. As part of
this effort, the Tribe is also doing @ heritage rate study that will develop a range of fish
consumption rates for the Tribe based or an cvaluation of historical and recent literaturg, The
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Tribe beligves that the Nez Peroe Tribal members are currently catching and consurming fish
{resident and amadromoeus Kind} below our historic baseline. This is likely the case as well for
other pon-Indian fshing populations or groups that catch and oat resident and anadromous fish in
atale waters,

Given EPATs guidance on evaluating suppression, as well ax the Tribe’s efforts through the fish
gonswmption survey 10 ascertain cucrent and beritage fish consumption rates, the Tribe expeors
that EPA wdll work with IDEQ to ensure that its findings particularly on suppression are
adequately congidered and invorporated into the State’s Water Quality rule-making process,

At g recent IDEQ rulemaking meeting the Tribe heard Barry Burnell anpounee to the participants
that Idaho will pot be considering suppragsion in developing revised fish consumption rates.

This announcement is disappointing, and for the reasons below, appears o ignow EPA guidance
and the Tribe's rights and inerests in securing & healthy, harvestable Gshery inwaters within
fdabo for its tribal membership.

The Tribe expects the ERA to follow EPA policy as it relates o dotermining what supprossion

affects are observed for Moz Perce fishing and consumption, and dmm or quantify an
appropriate historical baseline for fish conswmption for the Tribe, This will help address the
issue that EPA set forth in its 20032 report with reapect to the sericus ;ﬁrnhiu‘n environmental
apencles may oreate through the use of fish consumption rates that ave artifioiadly suppressed;
ih"’i‘i o then environmerial agencies employ 2 FOR that does not capture fully ca“xmumptmn that

5 supprossed ~ under either scenario in which suppression effects ovcur ~ they sot in moGon a

ak)ﬁ of downward spiral whereby the resulting environmental standards premit forther and further
cotamination or {fﬁ;ﬂe‘im of the fish and so diminiahed health and af(zt} of pewpls consuming
fish, shellfish, aguatic plants, and wildhife for subsistencs, traditional, culiural, or religlous
purposes.” Thix is a very ma? and disturbing {ssue that imx pmsnmum’ fong-term implications
that the Trbe finds unaceeptable, Sucha *‘dowmw ard spival”™ would have significant bmpacts to
the Mez Perce tresty-reserved Oshing right and ability o iwwwa and eat fish for “subsistence,
traditionad, culiral amd religious™ parposes '

Mez Perce leaders could not have envisioned such an outcoms when they negottated the Tres
of TH3S to reserve unto themselves the comtinued right to harvest fish and thetr way of il that
the Heh rung that they rely apon would be deploted to the extent that they have over time, or that
& suppresgion in fish wm\umpiwn would result from fish boing contarninated with wxing making
i unsade or Imparts serious health risks o our members, Our level of fish consumption has
declined from historie levels to g recent period in tme when harvest and consumption ix at very
bow, suppressed lovels,

et

K3

Assume that 0,00 grams per day is the end point of a “downward spival”™ with respect to o FCRL
I this i so, it appears w the Tribe that we are, and have besn, oporating at the gnd phase or
serminus of this downward spiral. The State of Ideho has pw;swasj a fish consumption rae of
17.5 graams per day {this would replace or update the carrent 6.5 gpd standurd). This iz
functionally no different fromn 2 0.00 gpd in terms of fish consusmp stion from thz, Tribe's view.
Muoreover, EPA has diss 3,;%;11"@%(2 the Swte of Ilaho’s proposed standard of 17.5 grams per day in
part beonuse of the State’s fatlure to consider i catlable data and information on Tribal Bsh
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consumption, such as the 1994 CRITFC study on Tribal fish consumption. The Tribe believes
that the FOR must significantly increase if the State s to adequately protect those most
dependent on a fish diet and lifestyle—and those mast vulnerable 10 eating {igh that are
contaminated with pollutants, The starting point for the Nez Perce Tribe is the 176 grams por
day from the CRITFC study,

Next, let us elaborate further on our position on fish suppression relative to the Neg Perce Tribe.
The Tribe provided some general information relutive to fish suppression to HED at its October
2, 2014 rulemaking meeting. This information was provided o address agenda Hem concerning
Policy Discussion #6 ~ Suppression of Fish Consumption. A Trikal representative delivered a
PowerPoint presentation at this meeting on behalf of the Tribe, The presentation conveyed the
following three points: (1) Tribal contemporary fish consumption is fraction of what it was
historically, (2) that this is due in part to decline in fish sbundance and productivity, aod (3) that

“Tyibal harvest activitics have been affeeted by changes in fish abundance, changes in geographic
area where fish retum 1o, and wide range of challenges or conflicts that affect our ability to carch
fish, To fHlustiate these points, the Tribe provided information concerning the changes in the
numbers and status of key anadromous fish species using available historie and moe recent
valnes., Historic vatues reported were those developed by the Northwest Power and
Conservation Council’s (NPCC) in their 1986 Compilation of Information on Salmon and
Steethead Losses in Columbia River Basin, NPCC analysis concluded that aborigina use of
anadromous fish by the Nez Perce ranged from 300 - 646 pounds per capita consumption when
translated to numbers of fish harvested it is probably around 120,000 to nearly 260,000 fish
annuaily (it s important (o note that other examples of pounds per capita consumption for the
Tribe are avatiakle which corrahorate those found fin the NPCC document), :

‘The information showed that historic adult runs were estimated to be around 17 raillion fish and
that number declined significantly from mid-1800s to the present time, Information suggests that
of this 17 million, 500,000 to 2 million fish annually returned to the Snake River and its
wibutaries. It also showed a trend demonstrating that improved fish runs have resulted in
increased harvest opportunities and more fish harvested by the Tribe in the Snake River Basin,
This is the result of improved fish survival and the restoration efforts that the Tribe and olher
entities have done over the past three decades or Jonger, From the Tribe’s perspeative, the
historic number of fish canght and the resulting per capita consumption could be used 1o develop
buseline consumption level by which to evaluate a current {or even futgre) FCR for the Tribe. It
is important from a Tribal perspective (o undersiand that FCRx are not static and they have
changed dramatically since the mid-1800s. For exanple, some runs of fish wore extirpated,
while nihers were depleted to such low levels that many Sneke River fish were listed ynder the
Endangered Species Act (ESA) in the 1990s. A Nex Perce Tribe FOR for the 1990s would likely
reflect lower fsh consumption rates us cumpared o the FOUR for the past ten year period (20605-
30143, In sum, available information on Nez Perce harvest provides evidence that Tribe’s
current FOR would be significantly lower then the historic rangs of 300 646 pounds per capita
sonsumption.

But as the Tribe explains in its letter to IDEQ on Peliey lssue #5, the Tyibe i3 working fo rebuild

fish runs to its Treaty Territory and usual and accustomed fishing pluces with the intent of
rehuilding harvest over time, The Tribe’s approach and philosophy o harvest is Huwstrated by
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the praph front the Fisheries Department’s management plan. As returns increase, the Tribe
expeets o increase the relative magnitude of Tribat harvest and fishing effort and fish
consumption. When restoration efforts result in sustainable returns, the Tribe anticipates that
Tribal harvest will increase and fish consumption rates will rise when fish populations attain
“sustainable abundance” and “ecological abundance” levels of adult escapement. Ultimately, the
Tribe’s poal is to rebuild $nake River fish to healthy, self-sustaining levels that will in turn
support sustainable teaty fisheries. To relate this to WS and fish consumption rate, the Tribe
would like to bave runs that support per capits fish consumption that is consistent with our
Historic baseling of 300-646 pounds per capita consumption (or higher depending upon what
results from Mez Perce heritage rate study the Tribe and EPA are collaborating on).

The Tribe is currently engaged in ity own fish consumption survey and will be working with the
BEPA on effects of fish suppression on the Tribe. The Tribe would find It wnseceptable i the
IDEQ uses antificially suppressed FCR for the Tribe.  Such an owteome would perpetuate the
“dowrrward spiral” that BPA warng against. 1t would fail to protect Nez Parce Tribal members
who arguably have been impacted the most by depleted fish rons. Moreover, under a low FCR
seenario, these Tribal members will be the ones who will have 1o face the prospect of dealing
with serfous health risks when they catch and cat fish under o “suppressed schermne™ wherein
water guality standards sllow for incregsed poliution into state waters and elevated contaminants
in fish,

Tn summary, the Nez Perce Tribe concludes that incorporating information on suppression {from
an appropriate baseline level of consumption) for the Tribe in the State of Idahe’ fish
conswmption rate is neoessary, given the Tribe's culture and sovercignly, given the Tribe's
reaty-reserved rights which the EPA has an obligation (o bonor and protect, given EPA’s
existing policy, and given the Tribe’s desire for a full evaluation of its historie, current, and
vision for improved {ish harvest and comsumption in the future, Thank you for considering the
Tribe's comments on this very Important topic,
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Doy Mu, Wilsury

»

The Nez Perce Trite (Tribe) appreciates the Idalo Department of Eovironmental Qu&}iiy”’
invitation to comment on the question of whether anadromuous spreles should be included in the
eatoulation of a state-specific fish consumption rate to derive water quaiity standards, For the
reasons below, as mll ag the comnents of the Columbia River huter-Tribal Fish Commission
submitted to IDEQ oi this topic which the Tribe incorporates by refivence, the Tribe vrges the
daho Diepartment of Water Quality to gsmu,m the health of sl eitizens in Idabo by fully
incorporating anadrornous fish into the siste’s Bsh consurnption Tate,

Ringe time im r;‘;e:me::riai the Tribe has ocoupied and used & tereitory encompassing more than 13
mithion agres o what are mdd" north-central Idiho, southenst Washington, northeast i:i‘%regon, and
m:s% 43 ?ktao;‘siaraa, The Tribe’s shoriginal arsa s the heart of salmon country — along the Salmaon,
ke, Grande Rende, Tmnaha, Clearwater and Tucannon Rivers which historicaily were major

i stecthead producers. The Tribe's subsistence eyele tnvolved traveling year to year,

3k,

salmem an
primarily i follow the salman runs, The Tribe hus historically and contemporarily fished for
Chinook, Silver, Coho, and Sockeye varicties of salmon, Jamprey, and several species of yc-:qidem
fish and some shelifish, The Tribe's economy and i sultire evalved around Northwaest fish runs.
This dependence on salmon and other anadromous spmif:s wrmeet dictary, spivitual, culiural,

is still g prevailing necessily of Nez Peree Hife.

evonomin and baste sebziztence needs
‘*ai inte a treaty with the Tribe, Treaty of June 11, 1855 with the
. I this teealy the Tribe explicitly roserved, and the United
visions, s permanant homeband az well as, o Astiele [, Mhe
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vight wo fish at all vaal ¢ ‘ ! vy and o
erecting temporary builds :, i{rg,z. th; ¢ M‘E 3;»‘ priv &, g};}i?z@;‘f ing roots
:n*-d erries, and pastuting their aod gattle ngmn open wd wolaimed an Thig imsty
exerved right o ke fish ic.pmauat@ an inherent ot that e Moz Peros ha ines Hme.
mmr‘nmmi The fishing right s as imporiant to the Tribe tod ay as it was in 1855 aned bedors

contact with non-Irdisng,

Nez Perce tribal elders beliove that one of the greatest agedies of this contury 1 the loss of
traditional fishing sites and Chinook s msﬂ runs on the Columbla River and s tributaries, The
Teibe has a vision of 1 ting all fish speeles native to the Moz Peren Treaty Territory. To that
end, the Tribe has eng nanagement of ol species ~ both amdmmuua aned resident — for
all streama, nkes and witersheds within s managemaont authority, The Tribe is adwei}*
involved in these efforts to protect Mez Perce culture mnd treaty rights, restore speeies and
conditions consistent with the treaty, and to profect the km;,, e °3rfmmm ofa natural
resources, The treaty right to barvest and eat Sshis o : 1. The Tribe expests
the 1DEQ, in consultation with the Environment) | Prosection f\gvm("y{ FAY, to follow BPA
policy as it relotos to o3 dablishing standards Bor fish cons sumption rates in water quality standards,

Toalih Methodology docnment that “BPA expects that the
ssiddents to safily consume § witers the amount of sk

tnormally consume from ull fresh and extuasing walers (nehuding estmrine spucios
fin v ar Pywators),” According to the BPA thig “is consistont with o ivdple that
J ' : st from

LONSLME i?:_\?:izr thut 5
¥ iver watprshed,

The anadromous fish o waters i tdaho are inpacted by poflutants from the Columbie
River thre i sabmon are exposed o and acoumulate

mghout their | iv aee &s huventle
s chring the time spent i freshwater, Onee in the extuary and neay coastal waters

s tsh can grow abow 0.5 10 1 un g:wh{' day whils feeding in an ecosystem that is

et By poilutants from the Columbia River, M any populations of (‘Ezzmmi salmon
y or entirely in cosstal waters and will feed on & g heo w?x that can alse accumulate
il sourees ncluding the Columbia Ris wer plume,

Gt

i
dhivectly b
remain s 3;

smtaninants from terre

Q

ard frow indirent
= evident in '
by 3 ihs;: bady b: dens of persistent organic
ST mﬂ;‘ih central ogast of northern British
2 e Lower Columbia River, O Neibs results
Hons of persistent oreanic pollutants (PCH,
§un bia River as compared 10 nodhern British

g River, despite 4 spent iy the ,
itants than enadromoeus fish from non-urbarized

abmon,
s wsthoney

; salyigs g ii'iié‘ﬂ'i i
(Uun*‘m N“Et wam? sal
Lin m shur body burdens
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The Bwte of Idaho shoubd alsg consider protection and enhancemient of the Imporfant
anadromons fisherizs in the O earwater, Salmon and Sneke Rivers — now giud into the foture,
Curregthy, Iaho rivers support ong of the largest stesthead fisheries in the nation, Most of the
steethead caught in the fishery are A run™ hatohery fish, the mejority of whom spend equally ag
mueh tHme in the freshwater as the cecan, The B run stecthead retuming 1o the Clearwater River
and that spend zgsniy ote year it the scosn are sindlar, [t is also Important to considey the “jack”
salmon fisheries. The last several years, Idaho has opened a fishery on fall chinook jack salmon
and many of ¢ %sm fish {those overwintering in the Snake River reservoirs) can spod more time
in freshwater than the ooean. In the futore, when the region ig able to Ydelis” salmon and
steelhead, vonsumption of wild suadvomous fish with varving periods of freshwater residensy,
will alzo be gg}m e, Establishing consumption standards now that are considerate of Idaho's
teelhead and salmon fisheries is orucial.

repatation for g

;‘szf{: reover, including anadromous species in the State of Kaho’s fish consumption rate would b

ansistent with the Tribe's vision for regional continuity in managing wmm‘ gquality. In
Sz:p‘ipmbw‘ 2012 the Affiliated Tabes of Morthwest Indlans, of which the Tribe ix o member,
passed Resolution 12-34, concluding thad ™ dommg higher, more aceurate fish consumpiion rajes
benefils not only tfzh,ﬂ peapie, but all citizens, in the Pacific Morthwest who consome Gsh and
vahue a sieaner and more healthy enviroonment.” The resolution requests that BEPA work 10 adopt
a fizh consumption rate of no less than 173 grams for Ovegon, Washington and ldabo,

Az DB is awars, Oregon hag dsiﬁp‘it‘ o fish consumption rate of 173 grams, Oregon followed
i d;sw o of the Human Fealth Poous Group and included Pagific wﬂmz:m and other migratory
species in thelr consumption rate to adequately acoount for pollutants. Oregon justilied this
choios hevause datn ars not available to valenlate avcurnte relative source value corrections foy
theus 1:39‘ %}m, the relative source conbritbution process does not atooun for cardinoganic
rizk. In addi uuﬁ, in July 2014, Governor Inslen presented a policy approach for Washington sk
that incorporates s fish consumplinn rate of 175 geams per day which inchudes m’dwﬁmm ah,
The Trike’s position is that these reglonal data sovrees from Cregon and Washingion
that are in olose proximity o Idaho-—are relevant to the State of Idahe in their process
develeping fish con gualpiévzf rates that will be g fctor {n determining smblent water quality
oritena (AW for the

ko

IEG i aware, the Tribe, in cooperation with BPA the Sate of [dabio and other tribes

in 1dubo, is cury ently engaged in i own fish consumpiiog mrmy, The Tribe’s survey desipn

and questionnaire inchades anadromous and resident speeies, The Tribe will provide the rosulis

of this survey 1o 1DREQ in 2015 and expects that this tocad data on Noz Peree fish consumption |

which will necessarily {nelude data bmphicating tribal wi:r.nm;?sz-\xrsfz nfa*‘ MOUS Speeies from
iy

WaLRES I6 xisﬁ L will b ty condered nthe Sate of Ldaho™s
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fortog the Tribe’s comments o this very §
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